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Overview

• Common Mistakes

1. Mixing Up Employees and Contractors

2. Discrimination in Interviews and Hiring

3. Handling Employee Terminations Poorly 

4. Ignoring Applicable laws

5. Recordkeeping Issues

• Q &A Interview with Jaime Lizotte, 
ComplyRight HR Solutions Manager



2 Types of Small Business Mistakes



Mistake #1

Mixing Up Employees 

and Contractors





Employees Are Not 

Independent Contractors

• 2-part test:

• Contractors decide when, where, and how to do 
the work.

• Contractors provide their own tools to do the 
work and expenses are typically reimbursed. 



Contractors Are Not Employees



Red Flags

• Business owner (or supervisor) manages the worker

• Worker is given a specific work schedule/office hours

• Worker works full-time for the business/at the business

• Worker uses equipment owned by the business

• Relationship is open-ended, with no clear scope or deadline

• Worker provides an SSN, not a business EIN, for tax 
purposes



Risks

• Government agencies are watching

• Employee rights agencies are available to the worker: 
DOL, EEOC, state agencies

• Agencies have bias toward treating workers as 
employees

• Risks include back taxes, back wages, back premiums 
& lawsuits



How to Fix It

• Make sure ICs have a business 
name and EIN

• Use an “Independent Contractor 
Agreement”

• Define scope of work and 
establish milestones up front

• Require IC to use his/her own 
equipment 

• Set up IC as vendor and require 
him/her to submit invoices



Recommended Solution



Mistake #2

Discriminating in 

Interviews and Hiring



The Too Candid Candidate

Am I Right?

<iframe width="854" height="480" src="https:/www.youtube.com/embed/BicA1ODooEM" frameborder="0" allow="autoplay; encrypted-media" allowfullscreen></iframe>


Protected Classes

• Race – Civil Rights Act of 1964
• Religion – Civil Rights Act of 1964
• National origin – Civil Rights Act of 1964
• Age (40 and over) – Age Discrimination in Employment Act 

of 1967
• Sex – Equal Pay Act of 1963 and Civil Rights Act of 1964
• Pregnancy – Pregnancy Discrimination Act
• Citizenship – Immigration Reform and Control Act
• Familial status – Civil Rights Act of 1968
• Disability status – Americans with Disabilities Act of 1990
• Veteran status – Vietnam Era Veterans' Readjustment Act
• Sexual and Gender identity – Constitutional Case Law



• Are you married?
• Do you have kids?
• What’s your religion?
• Are you pregnant?
• What are your plans if you get pregnant?
• What’s your race/nationality?
• How much do you weigh?
• What’s your sexual preference?
• How old are you?
• Do you have any disabilities or health 

problems?
• What prescription drugs are you taking?

• Do you use drugs, alcohol or smoke?
• Are you gay?

Illegal Questions



Recommended Solution



Mistake #3

Handling Employee 
Terminations Poorly



First Problem: 

Not Firing Someone Who Deserves It

• Problem employees cost money!

• Lack of productivity 

• Costly mistakes

• Rework

• Team productivity

• Bad for Morale

• Potential loss of business

• Legal risk



Red Flags

• Ongoing workplace conflict

• Obvious ‘bully’ behavior

• Employee won’t share information

• Making excuses for the employee

• Low morale

• Customer and / or vendor complaints





How to Fix It

• Training

• Communication

• Documentation

• Letting go



Second Problem:

The Firing Process

• At-Will employment explained

• However, alleged discrimination possible

• Lack of documentation

• Lack of communication



Recommended Solution



Mistake #4

Ignoring Applicable Laws



Employment Eligibility

Form I-9 employment eligibility is required of every employee



Salary vs. Hourly

Do not put someone on salary who should be paid hourly in 
order to try to avoid paying overtime

• Risks: Back wages x2, lawsuits, fines

• Biggest litigation risk for employers

• FLSA lawsuits reached record high in 2016



Red Flags

• Everybody is on salary

• Employees are put on salary based on title, not job duties

• Workers with similar job duties are paid differently (salary 
vs. hourly)

• Salaried employees are frequently required to work OT



State and Local Laws

• State labor laws changed greatly in 2017

• Minimum wage increases occurred in 75 different states, 
cities and counties

• Much has to do with labor law posters –

– From 2013 to 2017, 376 employment 
law updates required revisions or 
additions to labor law posters

• Paid sick leave laws gaining traction too

• PosterGuard@ComplianceProtection =                                                     
24/7/365 compliance



Recommended Solution



Mistake #5

Recordkeeping Issues



Not Keeping Accurate and 

Thorough Employee Records

• Sloppy recordkeeping can result in

• Wasted time/overhead expense
• Disputes with employees
• Fines for non-compliance

• Employment laws dictate what 
data must be kept

• Payroll records (hours worked, wage payments)
• Hiring records
• Reference check information
• Family and Medical Leave Act
• Immigration



Recommended Solution



Q&A

Steve Strauss 
&

Jaime Lizotte, 
HR Solutions Manager, ComplyRight



Questions?

ask 

Steve Strauss 

sstrauss@MrAllBiz.com

MrAllBiz.com


